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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

PSPC, INC,,
Opposition No. 91210575
Opposer,
V. In the matter of:
Application No. 85/650,854
SOGEVAL LABORATORIES, INC. Mark: TRICOX-A
Published in the Official Gazette on:
Applicant. May 14, 2013

OPPOSER'S MOTION FOR SUSPENSION

Oppose PSPC, Inc. moves for a suspension of the above-referenced opposition
proceeding pursuant to Trademark Rule @idiice 2.117(a). See 37 C.F.R. § 2.117(a).

The parties to this proceedingeanvolved in a civil actionPSPC, Inc. v. Sogeval
Laboratories, Inc., Civil Action No. 6:13-cv-00249-RBD-TBSyhich is currently pending in the
U.S. District Court for the Mid@ District of Florida, Orland®ivision, involving the issue of
whether Applicant's past, per#, and intended use of the designation "TRICOX" designation
infringes Opposer's rights in its federallgisered trademark PHYCOX® (either with or
without Opposer's PHYCOX trade dress). A copppposer's Complaiit the civil action is
attached as Exhibit 1 anccapy of Applicant's Affirmative Defenses, Counterclaims, and

Answer is attached as Exhibit 2.



The issues in dispute in thevitiaction are likewise raiseid the Opposition, and the civil
action therefore may be dispositive of this progagd In any event, a civil action does not have
to be dispositive of the Board proceeding tanamt suspension; it need only have a bearing on
the issues before the Boarlew Orleans Louisiana Saints LLC and NFL PropertiesLLC v.

Who Dat?, Inc., Opposition No. 91198708 (TTAB 201Z%)ting Trademark Rule 2.117(a).

Accord 6 McCarthy on Trademarks and Unfair Competition §32:47 (' ed.)("It is standard
procedure for the Trademark Board to stay administrative proceedings pending the outcome of
court litigation between the samerip@s involving related issues.").

The Complaint in the civil action alleges, ang other claims, trademark infringement of
Opposer's PHYCOX® trademark and seeks, amomgr semedies, to enjoin use of the term
"TRICOX" by Applicant. As such, the districourt action will certainly have a bearing on the
issues before the Board, and suspensigheDpposition is therefore appropriate.

Opposer therefore respectfully requebts the Board suspend this Opposition

proceeding pending termination of the civil action.

DATED: May 20, 2013



Respectfullgubmitted,
/siwendyk. marsh

WendyK. Marsh
GlennJohnson
NyemasteGoode P.C.
700Walnut Street,Suite 1600
DesMoines,lA 50309

T: (515)645-5502

F: (515)283-8045

ATTORNEYS FOR OPPOSER
PSPC, INC.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foreggiOpposer's Motion for Suspension was served
on this 28' day of May 2013, by overnight courier, page prepaid, addressed to Applicant's
attorney of record Daniel R. Frijouf, FrijguRust & Pyle, P.A., 201 E. Davis Blvd, Tampa,
Florida 33606-3728.

/sMendyK. Marsh
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FiLeiy

IN THE UNITED STATES DISTRICHBGERT3 pjy 5. o6
FOR THE MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION .* i iy s
SN J‘\."'U.’).,\:'f.' ‘()‘,’?m ‘3L Rty

casg No\0: 13-V - 24T - DRLAE 5158

PSPC, INC.,

Plaintiff,

V.

Jury Trial Demanded
SOGEVAL LABORATORIES, INC.

Defendant.

COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION,
FALSE DESIGNATION OF ORIGIN, FALSE ADVERTISING, AND UNFAIR
COMPETITION

Plaintiff, PSPC, Inc. ("Plaintiff"), through its undersigned counsel, for its complaint
against Defendant, Sogeval Laboratories, Inc. (“Defendant™), alleges as follows:
PARTIES
1. Plaintiff, PSPC, Inc., is a corporation duly organized and existing under the
laws of the State of Florida, and having a principal place of business in Melbourne, Florida.
2. Defendant, Sogeval Laboratories, Inc., is a corporation organized and existing

under the laws of the Statc of Delaware, and having a principal place of business in Irving,

Texas.
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JURISDICTION AND VENUE

3. This is a civil action for trademark infringement, trademark dilution, false
designation of origin and false advertising, and unfair competition arising under the Federal
Lanham Act 15 U.S.C. § 1051, et seq. of the Lanham Act; and for trademark infringement
and unfair competition under the common law of the State of Florida.

4, Jurisdiction over the parties and subject matter of this action is proper in this
Court pursuant to 15 U.S.C. § 1121 (action arising under the Lanham Act), 28 U.S.C. §§
1331 (federal question), 28 U.S.C. § 1338(a)(any Act of Congress relating to patents or
trademarks), and 28 U.S.C. § 1338(b)(action asserting claim of unfair competition joined
with a substantial and related claim under the trademark laws). This Court has supplemental
jurisdiction over the claims in this Complaint that arise under state statutory and common law
pursuant to 28 U.S.C. § 1367(a).

S. This Court has personal jurisdiction over the Defendant because Defendant
has committed and continues to commit acts of infringement in violation of 15 U.S.C. §§
1114 and 1125, and has purposefully targeted Florida, and this district, as a location in which
it directs its advertising and products using the infringing mark and trade dress, including its
prominent displays of its TriCOX branded products at the recently held North American
Veterinary Conference in Orlando, Florida; and where the harm of Defendant's infringing
activities is visited upon Plaintiff. As a result, Defendant is subject to the specific
jurisdiction of this court. Further, Defendant derives substantial revenue from the sale of

infringing products and other products within Florida, and its customer service center is
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based in this district, in Oldsmar, Florida. As such, Defendant is subject to the general
jurisdiction of this Court.

6. Venue is properly founded in this judicial district pursuant to 28 U.S.C. §§
1391(b) and (c) because Defendant transacts business within this district and offers for sale in
this district products that infringe and dilute Plaintiff's trade dress and trademarks. In
addition, venue is proper because Plaintiff suffered harm in this district. Moreover, a
substantial part of the events giving rise to the claim occurred in this district.

PLAINTIFF'S TRADEMARKS

7. Since at least as early as January of 2007, Plaintiff, individually and through
its distributors and retailers, has been advertising and providing pharmaceutical preparations,
namely, anti-inflammatories, to veterinarians and pet owners under the trademark
PHYCOX® (hereinafter the "mark") throughout the United States.

8. The formulations for Plaintiff's PHYCOX® pharmaceutical preparations are
protected by patent, namely U.S. Patent No. 7,025,965.

9. Plaintiff is the current owner of the trademark PHY COX® (separate and apart
from any particular lettering), U.S. Trademark Registration No. 3,294,575, for
pharmaceutical preparations, namely, anti-inflammatories. A copy of Plaintiff's PHYCOX®
trademark registration is attached as Exhibit A.

10.  Affidavits have been filed with respect to U.S. Trademark Registration No.
3,294,575 pursuant to Sections 8 and 15 of the Lanham Act, 15 U.S.C. §§ 1058 and 1065,
and this registration is incontestable.

11. Plaintiff owns all rights, title, and interest in and to the PHYCOX trademark.
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12.  Also since at least as carly as 2007, Plaintiff has been advertising and
providing anti-inflammatories to veterinarians and pet owners under its distinctive logo

(hereinafter the "PHYCOX logo") as part of its distinctive trade dress (the "PHYCOX trade

dress"), as shown below:

PSpc INC 1B

13. The PHYCOX trade dress includes the PHYCOX® trademark and associated
logo in a black, rounded font lettering on a white background with the wording "SOFT
CHEWS" in a smaller sized, similar style font beneath.

14. The label of the PHYCOX trade dress includes dark green as a complimentary

color.

15.  The container upon which the PHYCOX® product label is placed is a white

cylinder.

16.  The PHYCOX® container lid has evenly spaced vertical ribs, each rib

extending the length of the lid.
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17.  Each of the elements of the PHYCOX trade dress is distinctive and serves to
identify Plaintiff as the source of the PHYCOX products.

18.  None of the elements of the PHYCOX trade dress is functional, and Plaintiff's
competitors have a multitude of alternative options available.

19.  Plaintiff is the owner of all right and title to the distinctive PHYCOX trade
dress. The PHYCOX trade dress is inherently distinctive and not functional.

20.  Plaintiff's PHYCOX® mark, PHYCOX logo and PHYCOX trade dress
(collectively "Plaintiff's Trademarks" or "the Trademarks") have been regularly used in
conncction with Plaintiff's anti-inflammatories since at least as carly as January 2007.

21. In addition, based on extensive and consistent advertising, promotion and
sales throughout the United States, the PHYCOX trade dress has acquired distinctiveness and
enjoys secondary meaning among consumers, identifying Plaintiff as the source of these
products.

22, PlaintifT's extensive promotion of the distinctive PHYCOX trade dress has
resulted in Plaintiff's acquisition of valuable, legally protected rights in the PHYCOX trade
dress as well as considerable customer goodwill.

23.  Plaintiff sells its PHYCOX® pharmaceutical preparations through numerous
distributors and retailers nationwide, including 1-800-PetMeds, Amazon.com,
EntirelyPets.com, DrsFosterSmith.com, HealthyPets.com, VetRXDirect.com, JeffersPet.com,
and VetDepot.com. Web pages from these retailers showing the PHYCOX® product for sale

are attached as Exhibit B.
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24.  Plaintiff's PHYCOX® products have been widely advertised throughout the
United States since 2007 and Plaintiff has had substantial sales of the products. In this
regard, since 2007, Plaintiff has sold over $11 million worth of PHYCOX® products.

25. By virtue of Plaintiff's extensive advertising and sales of its PHYCOX®
products throughout the United States, Plaintiff's PHYCOX Trademarks have become widely
known and recognized by the public nationwide who, upon seeing the Trademarks, identify
the Trademarks exclusively with Plaintiff.

DEFENDANT'S INFRINGING ACTIVITIES

26.  For some time prior to 2009, Plaintiff formulated various soft chew
formulations for Defendant to distribute and sell. The formulations distributed and sold by
Defendant did not include Plaintiff's PHYCOX® soft chew product.

27.  In 2009, Defendant approached Plaintiff specifically about becoming
Plaintiff's exclusive distributor for Plaintiff's PHYCOX® products.

28.  The parties did not reach an agreement for Defendant to distribute Plaintiff's
PHYCOX® products in 2009.

29.  Defendant again approached Defendant in 2010 about becoming Plaintiff's
exclusive distributor for Plaintiff's PHYCOX® products.

30.  The parties also did not reach an agreement for Defendant to distribute
Plaintiff's PHYCOX® products in 2010.

31.  Within a matter of months after the second failed attempt to reach an

exclusive distribution agreement, Defendant ended its relationship with Plaintiff .
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32.  Plaintiff has only recently learned that Defendant has begun a promotional
campaign for new canine anti-inflammatory products under the name "TriCOX".

33. A photograph of a TriCOX branded product, showing its packaging, is shown

below:

34.  True and correct copies of Defendant's web site showing Defendant's
infringing logo are attached here as Exhibit C.

35.  Defendant's TriCOX logo embodies a combination of several elements of
Plaintiff's trade dress, namely a product configuration with:

-a "COX" product name in black, rounded font lettering;

-the black lettering of the product name on a white background;

-the wording "SOFT CHEWS" beneath the product name;
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-the "SOFT CHEWS" wording in smaller black lettering in a font similar to that of
"TriCOX" brand;

-dark green as a complimentary color on the label;

-the label placed on a white cylinder-shaped container;

-the container lid having evenly spaced vertical ribs, each rib extending the length of
the lid.

36.  The "cox" syllable found in both Plaintiff's registered mark and Defendant's
infringing brand is the dominant syllable in each.

37.  Defendant's TriCOX branded product has misappropriated the PHYCOX
trade dress by mimicking a combination of several elements of that trade dress.

38. Defendant’s "TriCOX" branded product was launched on January 1, 2013
and is a "supplement designed to support the joint function in dogs with ostcoarthritis".
(Exh. C).

39.  Attached as Exhibit D are copies of Defendant's "TriCOX" branded product
from various veterinary publications.

40.  Defendant recently advertised its "TriCOX" branded product and logo
throughout the 2013 North American Veterinary Conference (NAVC) held in Orlando,
Florida from January 19-23, 2013.

41.  Copies of Defendant's advertising from NAVC are attached as Exhibit E.

42.  Defendant has offered for sale and has made sales of its anti-inflammatory

products using the "TriCOX" brand and trade dress to consumers in this judicial district.
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43.  Defendant used the "TriCOX" brand and trade dress in connection with
veterinary anti-inflammatory products with full knowledge of Plaintiff's ownership of and
senior rights in and to the "PHYCOX" Trademarks.

44, Plaintiff recently learned that on June 13, 2012, Defendant filed a federal
trademark application to register the name "TRICOX-A" for "canine joint supplements in the
nature of soft chews."

45. A true and correct copy of Defendant's "TRICOX-A" trademark application
from the U.S. Patent and Trademark Office website is attached as Exhibit F. To date, no
registration has been granted.

46. Further, Plaintiff recently learned that on September 19, 2012, Defendant filed
a federal trademark application to register the name "TRI-COX" for "canine joint
supplements in the nature of soft chews."

47. A true and correct copy of Defendant's "TRI-COX" trademark application
from the U.S. Patent and Trademark Office website is attached as Exhibit G. To date, no
registration has been granted.

COUNT 1

False Designation of Origin, False Advertising, and Unfair Competition
15 U.S.C. § 1125(a)

48.  Plaintiff incorporates and realleges paragraphs 1 through 47 of the Complaint.
49.  Defendant's manufacture and distribution of the TriCOX branded products
with packaging, product design, logo, and name that mimic a combination of elements of the

PHYCOX trade dress is likely to cause confusion, or to cause mistake, or to deceive
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consumers as to the affiliation, connection or association of Defendant with Plaintiff, or as to
the origin, sponsorship, or approval by Plaintiff of Defendant's goods.

50.  Defendant's manufacture and distribution of the TriCOX branded products
with packaging, product design, logo, and name that mimic a combination of several
elements of the PHYCOX trade dress enables Defendant to benefit unfairly from Plaintiff's
reputation and success, thereby giving Defendant's infringing products sales and commercial
value they would not have otherwise.

51.  Defendant's actions constitute unfair competition and false designation of
origin in violation of Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a).

52.  Defendant was fully knowledgeable of Plaintiff's PHYCOX trade dress when
it designed its TriCOX branded product. Therefore, Defendant's infringement has been and
continues to be intentional, willful and without regard to Plaintiff's PHYCOX trade dress.

53.  Plaintiff has been and will continue to be irreparably harmed and damaged by
Defendant's conduct, and Plaintiff lacks an adequate remedy at law to compensate for this
harm and damage.

54.  Defendant has gained profits by virtue of its infringement of the PHYCOX
trade dress.

55.  Plaintiff has sustained damages as a direct and proximate result of Defendant's
infringement of the PHYCOX trade dress.

56. Because Defendant's actions have been willful, Plaintiff is entitled to treble its
actual damages or Defendant's profits, whichever is greater, and to an award of costs, and,

this being an exceptional case, reasonable attorneys' fees pursuant to 15 U.S.C. § 1117(a).

10
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COUNTHI

Federal Trademark Infringement
15US.C.§ 1114

57.  Plaintiff incorporates and realleges paragraphs 1 through 47 of the Complaint.

58.  Plaintiff owns a federal trademark registration for the PHYCOX trademark.
Said federal trademark registration is incontestable.

59. Defendant, without authorization from Plaintiff, has used and is continuing to
use designations that are confusingly similar to, Plaintiff's trademark.

60.  The foregoing acts of Defendant are intended to cause, have caused, and are
likely to continue to cause confusion, mistake, and deception among consumers, the public,
and the trade as to whether Defendant's canine joint supplements originate from, or arc
affiliated with, sponsored by, or endorsed by Plaintiff.

61.  Prior to Defendant's first use of the infringing TriCOX brand, Defendant was
awarc of PlaintifT's business and had cither actual notice and knowledge, or constructive
notice of, Plaintiff's PHYCOX trademark.

62.  Defendant's unauthorized use of the infringing TriCOX brand is intended to
cause, has caused, and is likely to continue to cause deception, confusion or mistake among
consumers as to the origin, sponsorship or approval of the TriCOX branded product and/or to
cause confusion or mistake as to any affiliation, connection or association between Plaintiff
and Defendant, in violation of 15 U.S.C. § 1114(a).

63.  Plaintiff is informed and believes, and on that basis alleges, that Defendant's
infringement of Plaintiff's registered PHYCOX trademark as described herein has been and

continues to be intentional, willful and without regard to PlaintifT's rights.

11
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64. Plaintiff is informed and believes, and on that basis alleges, that Defendant
has gained profits by virtue of its infringement of Plaintiff's registered PHYCOX trademark.
65.  Plaintiff will suffer and is suffering irreparable harm from Defendant's
infringement of the registered PHYCOX trademark insofar as Plaintiff's invaluable good will

is being eroded by Defendant's continuing infringement.

66.  Plaintiff has no adequate remedy at law to compensate it for the loss of
business reputation, customers, market position, confusion of potential customers and good
will flowing from Defendant's infringing activities.

67.  Pursuant to 15 U.S.C. § 1116, Plaintiff is entitled to an injunction against
Defendant's continuing infringement of Plaintiff's registered PHYCOX trademark. Unless
enjoined, Defendant will continue its infringing conduct.

68.  Because Defendant's actions have been committed with intent to damage
Plaintiff and to confuse and deceive the public, Plaintiff is entitled to treble its actual
damages or Defendant's profits, whichever is greater, and to an award of costs and, this being
an exceptional case, reasonable attorney's fees pursuant to 15 U.S.C. §§ 1117(a) and 1117(b).

COUNT HI

Federal Trademark Dilution
15 U.S.C. § 1125(¢c)

69.  Plaintiff incorporates and realleges paragraphs |1 through 47 of the Complaint.

70.  Asaresult of the duration and extent of use of use of the PHYCOX
trademark, the duration and extent of the advertising and publicity of the PHYCOX
trademark, the geographical extent of the distribution of the same, the superior quality of

Plaintiff's PHYCOX product, the fact that it is the only patented veterinary product on the

12

<~
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market for inflammation, and the degree of recognition of the PHYCOX trademark, the
PHYCOX trademark has achieved an extensive degree of distinctiveness and is a famous
trademark.

71.  Asaresult of Defendant's use of the TriCOX brand for its product, Defendant
is diluting the distinctive quality of the PHYCOX trademark.

72.  Plaintiff will suffer irreparable harm should Defendant's illegal acts be
allowed to continue to the great detriment of its reputation and goodwill. Defendant's acts
will continuc unless enjoined.

COUNT IV
Common Law Trademark Infringement and Unfair Competition

73.  Plaintiff repeats and realleges the allegations set forth in paragraphs 1-47.

74.  Defendant's use of designations that are identical to, or confusingly similar to,
Plaintiff's Trademark, Logo, and Trade Dress constitutes use in commerce of a symbol or
device, or a false designation of origin, or a false or misleading description or representation
with respect to Defendant's goods, which is likely to cause confusion, to cause mistake, or to
deceive as to the affiliation, connection, or association of Defendant with Plaintiff, or as to
the origin, sponsorship, or approval of Defendant's goods and services, and Plaintiff has been
and is likely to be damaged by Defendant's use of such symbols or device, or false
designation of origin, or false or misleading description or representation all in violation of
the common law of the State of Florida.

75.  Defendant's conduct complained of herein has caused substantial and

irreparable damage to Plaintiff and will continue to cause further irrcparable damage to

13
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Plaintiff if Defendant is not preliminarily and permanently enjoined by this Court from
further violation of Plaintiff's rights and Plaintiff has no adequate remedy at law.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment against
Defendant as follows:

A. That Defendant, its officers, directors, agents, attorneys, servants, employees,
successors, and assigns, and all other persons in active concert or participation with them,
and all those acting under the authority of or in privity with Defendant, be preliminarily and
permanently enjoined from using in any manner whatsoever Plaintiff's Trademark, Logo,
Trade Dress or any confusingly similar configuration as a trademark to advertise, promote, or
identify the source of its goods;

B. That Defendant be ordered to remove all advertisements, promotions,
displays, signage, packaging, price lists, catalogs, publications, and articles, or any other
materials in its possession or in control of any of their agents, which bear or represent in any
way a copy, simulation, colorable imitation, reproduction, photograph, copy, or similar
device that is confusingly similar to Plaintiff's Trademark, Logo, and/or Trade Dress and
rights alleged above;

C. That Defendant be ordered to account for and pay over to PlaintifT all
carnings, profits, receipts and advantages derived by Defendants through the marketing of

goods and services in association with the unlawful acts alleged herein;

14
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D. That Defendant be ordered to compensate Plaintiff for the advertising or other
expenses necessary to dispel, cure, or counteract any public confusion caused by Defendant's
unlawful acts;

E. That Defendant be required to file with this Court and serve on Plaintiff
within thirty (30) days after entry of the injunction a report in writing under oath setting forth
in detail the manner and form in which Defendant have complied with the injunction;

F. That Defendant be ordered to pay Plaintiff's attorneys' fees and compensatory
damages in a sum equal to three (3) times the amount of Plaintiff's actual damages;

G. That Plaintiff be awarded its costs and expenses for bringing and prosecuting
this action;

H. That Plaintiff be awarded pre-judgment interest on any monetary award made
party of the judgment against Defendant; and

I. That Plaintiff be awarded such other and further relief as this Court may deem

just and proper.
JURY DEMAND

Plaintiff demands a jury trial on all issues triable by jury.

DATED this 13th day of February, 2013.

Respdctfully subpfityed,

Ddniel E. Traver (Trial Counsel)
Florida Bar No.: 0585262
dtraver@gray-robinson.com
Sarah P. L. Reiner

Florida Bar No.: 520195
sreiner@gray-robinson.com
GRAYROBINSON, P A,

15
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301 East Pine Street, Suite 1400

Post Office Box 3068

Orlando, Florida 32802-3068

(407) 843-8880 Telephone

(407) 244-5690 Facsimile

Local Counsel for Plaintiff, PSPC, Inc.

AND

Glenn Johnson (pro hac vice pending)'
gjohnson@nyemaster.com

Wendy K. Marsh (pro hac vice pending)
wkmarsh@nyemaster.com
NYEMASTER GOODE, P.C.

700 Walnut Street, Suite 1600

Des Moines, lowa 50309

Telephone: (515) 645-5502

Facsimile: (515) 283-8045
Lead/Co-counsel for Plaintiff, PSPC, Inc.

! Motions for Permission to Appear Pro Hac Vice pursuant to Local Rule 2.02, of the Middle
District’s rules governing the special admission to practice of attorneys are being filed on behalf of
Mr. Johnson and Ms. Marsh concurrently herewith.

16
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

)
)
PSPC, Inc. )
)
Plaintiff, )
)
V. ) No.: 6:13-cv- 249
)
Sogeval Laboratories, Inc. )
)
Defendant. )
)

ANSWER, AFFIRMATIVE DEFENSES AND COUNTERCLAIMS OF
SOGEVAL LABORATORIES, INC.

Defendant, Sogeval Laboratories, IncS@geval”), by and ttough its attorneys,
answers and asserts affirmative defensescandterclaims to the complaint by Plaintiff,
PSPC, Inc. ("“PSPC"), as follows:

In responding to the complaint, Sogedainies all allegations contained therein
unless specifically admitted below.

PARTIES

1. Sogeval is without knowledge or infieation sufficient to form a belief as
to the truth of the allegationsid therefore denies the same.

2. Admitted.

JURISDICTION AND VENUE

3. Sogeval admits that the complaint purports to allege causes of action of
under the Lanham Act and the common law of treeeSof Florida. Sgeval denies it is

liable to Plaintiff for any such causes of action or has harmed Plaintiff in any way.

124971.00100/12296832v.2



Case 6:13-cv-00249-RBD-TBS Document 17 Filed 04/25/13 Page 2 of 23 PagelD 136

4. Sogeval admits that this Courtsharisdiction over the parties and the
subject matter of the complaint. Sogewenies that Sogeval has committed any
wrongful acts.

5. Sogeval admits that this Courtshpersonal jurisdiction over Sogeval.
Sogeval admits that Sogeval had displays at the North American Veterinary Conference
in Orlando, Florida. Sogeval admits th&bgeval has a customer service center in
Oldsmar, Florida. Sogeval denies the remmg allegations in paragraph 5. Sogeval
specifically denies that it has engagedamy conduct that infringes or has infringed
plaintiff's trademarks or trade dress,aherwise caused any harm to plaintiff.

6. Sogeval admits that venue is pgopn this Court and that Sogeval
transacts business in this dist Sogeval denies the remimg allegations in paragraph
6. Sogeval specifically denies that it lEsgaged in any conductathinfringes or has
infringed plaintiff's trademarks or trade dreesotherwise caused any harm to plaintiff.

PLAINTIFF'S TRADEMARKS

7. Sogeval is without knowledge or infieation sufficient to form a belief as
to the truth of the allegationsi@ therefore denies the same.

8. Sogeval admits PSPC allegesnewship of U.S. Patent No. 7025965.
Sogeval is without knowledge or informatiorffgtient to form a belief as to the validity
or enforceability of U.S. Patent No. 7025965 and therefore denies the same.

9. Sogeval admits that the U.S. Trademark Office database reflects that
PSPC is the listed owner of U.S. Regiitna No. 3,294,575. Sogeval denies that PSPC
has any rights in antb the PHYCOX name. Sogevalrdes that U.S. Registration No.

3,294,575 is valid and enforceable.

124971.00100/12296832v.2
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10. Sogeval admits that the U.S. TradeknOffice database reflects that the
U.S. Trademark Office acknowledged PSPC'mbmed Affidavit under Sections 8 & 15
of the Trademark Act. Sogeval denigst U.S. Registration No. 3,294,575 is valid,
enforceable and/or incontestable.

11. Denied as a conclusion of law to wh no response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

12. Sogeval denies the ghgions of this paragraph.

13. Denied as a conclusion of lawwich no response is required. To the
extent a response is required, Sogeval detiias PSPC has any rights in and to the
alleged PHYCOX trade dress. Sogeval igaut knowledge or information sufficient to
form a belief as to the truth of the remamiallegations and therefore denies the same.

14. Denied as a conclusion of lawwich no response is required. To the
extent a response is required, Sogeval adthas some of PSPC’s labels include the
color green. Sogeval denies that PSPC hgstimde dress rightsSogeval denies that
PSPC has any trade dress rightand to the color green.

15. Sogeval admits that some of the containers upon which the PHYCOX
product label is placed are white cylindeB&ogeval denies that PSPC has any trade dress
rights. Sogeval denies thRSPC has any trade dress rigintsand to cylinders and/or
white cylinders.

16. Sogeval admits that some of PSPContainer lids have vertical ribs.
Sogeval denies that PSPC has any trade digdgs. Sogeval denies that PSPC has any

trade dress rights imd to vertical ribs.
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17. Denied as a conclusion of lawwich no response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

18. Denied as a conclusion of lawwich no response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

19. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

20. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

21. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dehesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

22. Denied as a conclusion of law toighno response is required. To the
extent a response is required, Sogeval dehesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

23. Sogeval admits that Exhibit B purports to show web pages offering
PHYCOX® products for sale on various websit Sogeval deniemy characterization
of the documents in Exhibit B. Sogeval is without knowledge or information sufficient to

form a belief as to the truth of the remainallggations and therefore denies the same.
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24. Sogeval is without knowledge or infieation sufficient to form a belief as
to the truth of the allegationsid therefore denies the same.

25. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

DEFENDANT’'S ACTIVITIES

26.  Admitted.

27. Sogeval admits that in 2009, Sogeval approached PSPC about becoming a
distributor of PHYCOXproducts. Sogeval denies the remaining allegations in paragraph
27.

28.  Admitted.

29. Sogeval admits that in 2010, Sogeval approached PSPC about becoming a
nonexclusive distributor o& soft chew product thatontains phycocyanin. Sogeval
denies the remaining allegations in paragraph 29.

30.  Admitted.

31. Denied.

32. Sogeval is without knowledge or infeation sufficient to form a belief as
to the truth of the allegationsi@ therefore denies the same.

33.  Admitted that the illustration purfie to be a photograph of Sogeval’s
TriCOX product.

34. Admitted that Exhibit C purports tbe screen shots from Sogeval’s
website. Sogeval denies the remaining atiega of paragraph 34. Sogeval denies that

logo infringes on any of PSPC's rights.
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35. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

36. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

37. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

38. Sogeval admits that its TriCOX prodlueas launched on or about January
1, 2013, and Sogeval’'s TriCOX product comps a nutritional supplement to support
healthy joint function in dogs with ostetiaritis. Sogeval denies the remaining
allegations of paragraph 38.

39. Sogeval admits that Exhibit D jarts to be copies of Sogeval’s
advertisements.

40. Sogeval admits that Sogeval poied Sogeval's TriCOX product at the
2013 North American Veterinary @terence in Orlando Florida.

41. Sogeval admits that Exhibit E ports to be photographs of Sogeval’s
signage at the 2013 North American \fatary Conference in Orlando, Florida.

42. Sogeval admits that Sogeval has offered for sale Sogeval's TriCOX
product in this judicial distct. Sogeval denies the remaig allegations of paragraph
42.

43. Sogeval admits Sogeval had knesde of PSPC’'s use of the mark

PHYCOX at the time Sogevatlapted and began use of the mark TriCOX. By way of
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further answer, Sogeval had knledge of other third party asof the mark PHYCOX at

the time Sogeval adopted and began usdhef mark TriCOX. Sogeval also had
knowledge of additional third party use of trademarks which incorporate the wording
COX and which are used in conjunction withraal health supplements, registered drugs
and related products. Sogeval deniesrdmaining allegations of paragraph 43.

44. Sogeval admits that on June 13, 2012, Sogeval filed U.S. Trademark
Application Serial No. 85650854 for the rkaTRICOX-A. Sogeval is without
knowledge or information sufficient to form belief as to the truth of the remaining
allegations and therefore denies the same.

45. Sogeval admits that Exhibit F purpddse a copy of a print-out from the
U.S. Trademark Office’s TESS database shgvihe particulars of Sogeval's TRICOX-

A application. Sogeval admitthat the U.S. Trademar®ffice has not yet issued a
registration for Application Serial No. 85650858y way of further answer, the U.S.
Trademark Office has conductadsearch of the U.S. Trahark Office’s database and
has concluded that no registered or pendivagks would bar registration of Sogeval’s
TRICOX-A mark. By way of further answer, the U.S. Trademark Office did not cite
Registration No. 3294575 for the markiPCOX purportedly owned by PSPC and did
not cite Registration Nos. 3493763, 3511215 and 3511219 for the mark PHYCOX-JS,
used in connection with veterinary ntithal supplements for companion animals.

46. Sogeval admits that on September 19, 2012, Sogeval filed U.S. Trademark
Application Serial No. 857323%r the mark TRI-COX. Sogeval is without knowledge
or information sufficient to form a belief as to the truth of the remaining allegations and

therefore denies the same.
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47. Sogeval admits that Exii G purports to be aopy of a print-out from the
U.S. Trademark Office’s TESS database shgvthe particulars of Sogeval’'s TRI-COX
application. Sogeval admits that theSU.Trademark Office has not yet issued a
registration for Appcation Serial N0.85732399 By way of further answer, the U.S.
Trademark Office has conductedsearch of the U.S. Trawhark Office’s database and
has concluded that no registered or pendivagks would bar registration of Sogeval's
TRI-COX mark. By way of further answethe U.S. Trademark Office did not cite
Registration No. 3294575 for the markiPCOX purportedly owned by PSPC and did
not cite Registration Nos. 3493763, 3511215 and 3511219 for the mark PHYCOX-JS,
used in connection with veterinary ntithal supplements for companion animals.

COUNT |

48. Sogeval incorporates Sogeval's answeithe allegations re-alleged, as if
set forth fully herein.

49. Denied as a conclusion of law toighno response is required. To the
extent a response is required, Sogeval dehesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

50. Denied as a conclusion of law toighno response is required. To the
extent a response is required, Sogeval dehesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

51. Denied as a conclusion of law toighno response is required. To the

extent a response is required, Sogevaleatetiie allegationsf this paragraph.
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52. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

53. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

54. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

55. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

56. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

COUNT Il

57. Sogeval incorporates Sogeval’'s answerthe allegations re-alleged, as if
set forth fully herein.

58. Sogeval admits that the U.S. Trademark Office database reflects that
PSPC is the listed owner of U.S. Regitibn No. 3294575 and the U.S. Trademark
Office acknowledged PSPC’s combined Affidavit under Sections 8 & 15 of the
Trademark Act. Sogeval denies that PSRE& any rights in and to the PHYCOX name.
Sogeval denies that U.S. Regisati No. 3294575 is valid, enforceable and/or
incontestable.

59. Denied as a conclusion of law toighno response is required. To the

extent a response is required, Sogevaleatetiie allegationsf this paragraph.
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60. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

61. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

62. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

63. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

64. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

65. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

66. Denied as a conclusion of law toi@lhno response is required. To the
extent a response is required, Sogevaleatetiie allegationsf this paragraph.

67. Denied as a conclusion of law toiahno response is required. To the
extent a response is required, Sogevaleatetiie allegationsf this paragraph.

68. Denied as a conclusion of law toighno response is required. To the
extent a response is required, Sogevaleatetiie allegationsf this paragraph.

COUNT 1l

69. Sogeval incorporates Sogeval’'s answerthe allegations re-alleged, as if
set forth fully herein.

70. Denied as a conclusion of law toighno response is required. To the

extent a response is required, Sogevaleatetiie allegationsf this paragraph.
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71. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

72. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogevalatetiie allegationsf this paragraph.

COUNT IV

73. Sogeval incorporates Sogeval's answeithe allegations re-alleged, as if
set forth fully herein.

74. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

75. Denied as a conclusion of law toialhno response is required. To the
extent a response is required, Sogeval dahesllegations of this paragraph. Sogeval
denies that PSPC has any trade dress rights.

PRAYER FOR RELIEF

Sogeval further denies the entitlementR8PC to any of the lief requested in

the WHEREFORE clause.

AFFIRMATIVE DEFENSES

Sogeval asserts the following affirmative defenses to the complaint filed by
Plaintiff:

First Affirmative Defense

The Complaint, and each cause of action thereof, fails to state a cause of action

upon which relief may be granted.
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Second Affirmative Defense

PSPC's claims are barred in whole or int oy the doctrine of estoppel, unclean
hands, waiver and/or acquiescence.

Third Affirmative Defense

PSPC'’s alleged trademarks do designate a single source.

Fourth Affirmative Defense

PSPC'’s alleged trademark is diluted due to third-party use and is entitled to only
the most narrow scope of protection.

Fifth Affirmative Defense

PSPC's alleged trade dress is generic.

Sixth Affirmative Defense

PSPC'’s alleged trade d®is not distinctive.

Seventh Affirmative Defense

PSPC'’s alleged trade dress is functional.

Eight Affirmative Defense

PSPC'’s alleged trade dress is so dilutedtdukird-party use that is entitled to
only the most narrow scope of protection.

Ninth Affirmative Defense

Sogeval maintains that PSPC does not oights in and to the trademarks and
trade dress at issue but ressryvin the alternative, the defense that PSPC has granted an
uncontrolled or naked license, by failing teeesise any quality control whatsoever over
its licensee(s), and in so doing has abanddtedrademarks and trade dress, and is

therefore estopped from asserting its rights afs talleged trademarkend trade dress.

124971.00100/12296832v.2



Case 6:13-cv-00249-RBD-TBS Document 17 Filed 04/25/13 Page 13 of 23 PagelD 147

Tenth Affirmative Defense

United States Trademark Registratido. 3294575 was improperly registered by
the U.S. Trademark Office and is not valilnited States Trademark Registration No.
3294575 was also improperly renewed under Sections 8 & 15 of the Trademark Act and
is neither valid nor incontestable.

Eleventh Affirmative Defense

The scope of PSPC’s trademark rightsany, are not broad enough to preclude
Sogeval's use and registration of Sogeval’'s mark.

Twelfth Affirmative Defense

PSPC has abandoned its rights in tliY2OX name and PSPC’s alleged trade
dress and is therefore estopgdenim asserting its rights as its alleged trademark and
trade dress.

Thirteenth Affirmative Defense

The wording COX is a generic designativhich is incapable of distinguishing
the goods of PSPC from those of others.

Fourteenth Affirmative Defense

The wording COX is descrifpe and is incapable afistinguishing the goods of
PSPC from those of others.

Fifteenth Affirmative Defense

The wording COX is so diluted due to third-party use that it is entitled to only the
most narrow scope of protection.

Sixteenth Affirmative Defense

The word PHYCOX has become generic.
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Sogeval presently has insufficient knowledge or information upon which to form
a belief as to whether it has additional,ya$ unstated, affirmative defenses and claims
for relief available. Sogeval reserves thghtito assert additional affirmative defenses
and other claims for relief for which Sogéveas developed factual support pending the

outcome of discovery or otherwise.

WHEREFORE, Sogeval respectfully regtee that this Court dismiss PSPC’s
complaint in each count therein with prdice at PSPC’s cost, award Sogeval its
attorneys’ fees and costs, and grant sottter relief as the @urt deems appropriate

under the circumstances.

COUNTERCLAIMS

Defendant, Sogeval Laboratories, Inby and through its attorneys, for its
counterclaims alleges and states as follows:
PARTIES
1. Defendant, Counter-Plaintiff, Sogeval haatories, Inc. is a corporation
organized and existing under the lawsDaflaware and has a principal place of
business in Irving, Texas.
2. Upon information and belief, PlaintiffCounter-Defendant, PSPC, Inc., is a
corporation organized and existing undes thws of Floridaand has a principal
place of business in Melbourne, Florida.

JURISDICTION AND VENUE
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3. These counterclaims arise under the tradkr@avs of the United States, Title 15
of the United States Code.

4, Subject matter jurisdiction of this Court is founded ugériJ.SC. 88 1119 and
1121, 28 U.S.C. 88 1331 and1338 and by the doctrine of pendant jurisdiction.

5. The Court has personal jurisdiction over ffaties and venue lies in this judicial
district pursuant ta28 U.SC. § 1391. Furthermore, PSPC has consented to
personal jurisdiction and venue by commenqcihe present action in this judicial
district, as set forth in PSPC’s complaint.

BACKGROUND FACTS

6. Sogeval is a pharmaceutical company tth@telops, manufactures and markets
medicines and veterinary specialties for animals. Sogeval has more than one-
hundred and fifty (150) products in areas diverse as dermatology, nutritional
supplements, joint support and dental cagmgeval’'s products include a line of
nutritional supplements, in¢ature of soft chewfyr joint care in canines.

7. Sogeval's canine joint care produbine includes SYNOVIAL-FLEX. The
SYNOVIAL-FLEX soft chew is formulatedo support healthyoint flexibility
and function in dogs. The packaging the SYNOVIAL-FLEX soft chew
includes the SYNOVIAL-FLEX tradembr in black lettering on a white
background with the wording “SOFT CHEWS${ the same color and style font
beneath. Furthermore, the packaging of the SYNOVIAL-FLEX soft chew
prominently displays the SOGEVAlirademark, Sogeval's TRP logo and

Sogeval's Wave Design trade dress ia tolor blue. Plese see Exhibit A.
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10.

11.

Sogeval's canine joint care produtihe includes CHONDRO-FLEX. The
CHONDRO-FLEX soft chew formulain contains Chondroitin Sulfate and
supports healthy joint flelility and function in dogs The packaging of the
CHONDRO-FLEX soft chew includes the CHONDRO-FLEAddemark in black
lettering on a white background with thrding “SOFT CHEWS” in the same
color and style font beneath. Furthermore, the packaging of the CHONDRO-
FLEX soft chew prominently displayjse SOGEVAL trademark, Sogeval's TRP
logo and Sogeval’'s Wave Design trade diashe color red. Please see Exhibit

B.

Sogeval's canine joint carproduct line includes TOX. The TriCOX soft
chew was formulated witthree (3) main ingredientnd is designed to support
healthy joint function in dogs with ostetiaritis by blocking the COX-2 enzyme.
The packaging of the TriCOX soft chew includes the TriCOX trademark in black
lettering on a white background with thrding “SOFT CHEWS” in the same
color and style font beneath. Furthermore, the packaging of the TriCOX soft
chew prominently displays the SOREL trademark, Sogeval's TRP logo and
Sogeval's Wave Design trade dress ia tolor green. Please see Exhibit C.

On September 19, 2012, Sogeval filed U.S. Trademark Application Serial No.
85732399, for the mark TRI-COX, in conjungtivith canine joint supplements

in the nature of soft chews?lease see Exhibit D.

Upon information and belief, for a period tifhe long prior to the allegations of
trademark and trade dress infringemeatmed by PSPC in this action, PSPC has

permitted third party use of (a) tiRHYCOX name, (b) PSPC’s alleged trade
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12.

13.

14.

15.

16.

dress and (c) other marks incorporatthg wording COX, all without objection

and without license, in connection with veterinary nutritional supplements for
animals and related products.

Upon information and belief, for a period the long prior to the allegations of
trademark and trade dress infringemaatmed by PSPC in this action, PSPC has
consented to and permitted a third padyfederally register the PHYCOX-JS
name in connection with veterinamutritional supplements for companion
animals. Please see RegistratNos. 3493763, 3511215 and 3511219 attached
hereto as Exhibits E, F & G.

United States Registration Nos. 3493763, 3511215 and 3511219 for the mark
PHYCOX-JS were owned by IVX Animald#lth Inc., a Delaware Corporation.
Upon Information and belief, U.S. Registration Nos. 3493763, 3511215 and
3511219 existed on the Principal Registvith PSPC's PHYCOX Trademark
Registration, without conflict of grkind, for over four (4) years.

On or about February 27, 2013, and subsequent to the filing of this proceeding,
PSPC recorded a trademark assignment with the U.S. Trademark Office, which
transferred ownership of Retfriation Nos. 3493763, 3511215 and 3511219 to
PSPC.

On March 8, 2013, PSPC surrendered Registration Nos. 3493763, 3511215 and
3511219 for cancellation.

As a result of PSPC having consciouslief@ to police the use of the PHYCOX
name, by third parties, it has beeraatfoned, has ceded to the public, and is

unenforceable.

124971.00100/12296832v.2



Case 6:13-cv-00249-RBD-TBS Document 17 Filed 04/25/13 Page 18 of 23 PagelD 152

17.  As aresult of PSPC having consciouslyei@ to police the use of PSPC’s alleged
trade dress, by third parties, the allegextle dress is not distinctive, has been
abandoned, has ceded to the public, and is unenforceable.

18. PSPC'’s alleged trade dress is functional.

19. As a result of PSPC having conscioudbiled to police the use of marks
incorporating the wording COX, by thliparties, PSPC habandoned any rights
it may have had in the wording COX.

COUNTERCLAIM 1
DECLARATORY JUDGEMENT OF UNENFORCEABILITY

20. Sogeval repeats and realleges paragraft® df-the Counterclaimas if fully set
forth herein.

21. Thisis a counterclaim for declaratory judgment ur).S.C. § 2201 and2202
that PSPC’'S PHYCOX name and PSPC’sgdbktrade dress used in connection
with pharmaceutical preparations, ndyneanti-inflammatories and related
products are unenforceable due to abandohm@&his counterclaim arises from
an actual controversy between the partincerning PSPC’s right to enforce
rights in the PHYCOX name and PS’s alleged trade dress.

22.  Upon information and belief, PSPC has knowingly permitted the use of the name
PHYCOX and PSPC's alleged trade drbgsthird parties throughout the period
in which PSPC has claimed exclusive w$ets PHYCOX mark and its alleged
trade dress.

23. Upon information and belief, PSPC has knowingly permitted the use of third

party marks which incorporate the wording COX.
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24.  Furthermore, PSPC has consented to, and knowingly permitted, the U.S.
Trademark Registration of the maPklYCOX-JS by third parties.

25. Upon information and belief, for a period tihe long prior to the allegations of
trademark and trade dress infringemaatmed by PSPC in this action, PSPC has
permitted the third party use of tlRHYCOX name and PSPC’s alleged trade
dress, without objection and withoulicense, on veterinary nutritional
supplements and related products, has aously failed to police the use of the
PHYCOX name and PSPC trade dressaiimanner consistent with its current
position that the TriCox trademark anddgeval trade dress create a likelihood of
confusion in the market place.

26. By reason of its own acts, PSPC hasnalomed any claim of exclusive right to
use the PHYCOX name and PSPC'’s alleged trade dress and to prevent Sogeval
from using the TriCOX mark and Sogeval’s trade dress.

27. Pursuant td5 U.SC. § 1127, through its course of conduct in actively permitting
or acquiescing to the use by third pestof the PHYCOX name and the PSPC
trade dress, PSPC has caused the name and trade dress to lose its significance as a
trademark and to indicate a single source and has become abandoned by operation
of law.

28.  For the foregoing reasons, the Court should declare that PSPC has abandoned any
rights that it may have had in the PH®& name and PSPC'’s alleged trade dress
relative to the sale of pharmaceuticagerations, namely, anti-inflammatories,

nutritional supplements for joint @in dogs and related products.
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29.

30.

31.

32.

33.

34.

35.

36.

37.

COUNTERCLAIM 2
DECLARATION THAT PSPC TRADE DRESS IS NON-PROTECTIBLE

Sogeval repeats and realleges paragra®t df-the Counterclaimas if fully set
forth herein.

PSPC'’s trade dressm®t distinctive.

PSPC'’s trade dress has not acquired secondary meaning.

PSPC'’s trade dress is functional.

Sogeval seeks an Order from this Courtlaeng that the tragl dress asserted by
PSPC is not protectible either becautsés not distinctive or because it has

acquired no secondary meaning or beeaihe trade dss is functional.

COUNTERCLAIM 3
CANCELLATION OF U.S.REGISTRATION NO. 3294575

Sogeval repeats and realleges paragra@ df-the Counterclaimas if fully set
forth herein.

Pursuant tdl5 U.SC. § 1119, this Court is authorized and empowered to rectify
the Principal Register and to canckbse registrations which include the now
abandoned and generic PHYCOX name of Registration No. 3294575.

As a ground for cancellation of Regiation No. 3294575, the name PHYCOX
has been abandoned and cannot function as a trademark.

Said registration should be struck frotme Principal Register and cancelled,
thereby preventing PSPC from assertimy &laim to the validy or exclusive

right to use the PHYCOX namander the Federal Lanham Act.
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38. Accordingly, Sogeval seeks amder of this Court cancelling.S. Registration

No. 3294575.

DEMAND FOR JURY TRIAL

DEFENDANT DEMANDS A TRIAL BY JURY.

WHEREFORE, Sogeval prays that tRisurt enter judgent against PSPC.:

(2) For a declaration that tiRHYCOX mark has been abandoned,

(2) For a declaration that the PSP@&e dress has been abandoned;

(3) For a declaration that tlRSPC’s trade dress is functional,

(4) For a declaration that the PSP@axe dress is not distinctive;

(5) For the Clerk of this Court tmotify the Director of Patents and
Trademarks pursuant i U.SC. § 1119 to rectify the Principal Register by order of this
Court to remove there from and to cantklited States Trademark Registration No.
3294575;

(6) For a declaration that Sogeval is permitted to use the TriCOX mark and
Sogeval's trade dress without protest fré#8PC and for a declaration that PSPC is
enjoined from any protest of such use by Sogeval,

(7) For an award ddittorneys’ fees undet5 U.S.C. 8§ 1117 as the prevailing
party in an exceptional case; and

(8) For such other and further relief as this Court deems just and proper.

124971.00100/12296832v.2
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Fijouf, Rust & Pyle, P.A.

April 25, 2013

Date DanielR. Frijouf
RoberF. Frijouf
Frijouf,Rust& Pyle,P.A.
201EastDavisBlvd
TampaFlorida33606
Tel:813.254.5100
Fax:813.254.5400
frijouf@frijouf.com
dan@frijouf.com
Attorneys for Defendant

Timothy D. Pecsenye

bel L. Dion

Bank Rome LLP
OneLoganSquare
PhiladelphiaPA 19103
Tel:215.569.5619
pecsenye@blankrome.com
Attorneys for Defendant

CERTIFICATE OF SERVICE

| hereby certify that on April 25, 2013, lgzented the foregoirtg the Clerk of the
Court for filing and uplading to the Case Management/Electronic Case Filing (“CM/ECF")
system which will send Notice of Electroni€&iling to the followingCM/ECF participants:

DanielE. Traver

Sarah P. L. Reiner

Gray Robinson, P.A.

301 East Pine &tet Suite 1400
P.0.Box 3068

Orlando Florida 32802-3068

GlennJohnson

WendyK. Marsh
NyemastetGoodeP.C.

700 Walnut Street, Suite 1600

124971.00100/12296832v.2
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Des Moines, lowa 50309

DanielR. Frijouf
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EXHIBIT A

SYNOVIAL-FLEX
SOFT CHEWS
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EXHIBIT B

L]

= ¥ CHONDRO-FLEX

S g e i T Wy e
Ertsraentis B it o Prtmtaimy L Fipmart
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EXHIBIT C
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EXHIBIT D

Trademark Electronic Search System (TESS) Page 1 of 2

United States Patent and Trademark Office

Home | Site Index|Search |FAQ| Glossary | Guides| Contacts| eBusiness | eBiz alerts| News |Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Mar 12 05:02:50 EDT 2013

Logout | Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

i il { Use the "Back" button of the Internet Browser to

return to TESS)
TRI-COX

Word Mark TRI-COX

Goods and Services IC 005. US 006 018 044 046 051 052. G & S: Canine joint supplements in the nature of soft
chews

Standard Characters

Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK

Serial Number 85732399

Filing Date September 19, 2012

Current Basis 1B

Original Filing Basis 1B

Owner (APPLICANT) Sogeval Laboratories, Inc. CORPORATION DELAWARE 5605 N. MacArthur
Blvd No. 740 Irving TEXAS 75038

Attorney of Record Daniel R. Frijouf

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator LIVE

|.HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRMWACY POLICY

http:/ftess2 uspto.gov/bin/show field?f=doc&state=4010:3a42qp.4.1 3/13/2013

124971.00100/12296832v.2
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EXHIBIT E

Trademark Electronic Search System (TESS) Page 1 of 2

United States Patent and Trademark Office

Home |Site Index|Search| FAQ | Glossary | Guides | Contacts | eBusiness |eBiz alerts [News |Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Mar 12 05:02:50 EDT 2013

w308 S [ Fon erowe o [SEARCH 0G
Frerooc e

Logout | Please logout when you are done to release system resources allocated for you.

Start | List At: OR | Jump |torecord: Record 2 out of 4

{ Use the “Back" button of the Infernet Browser o

return to TESS)

PHYCOX-JS

Word Mark PHYCOX-J5

Goods and IC 005. US 006 018 044 046 051 052. G & S: VETERINARY NUTRITIOMAL SUPPLEMENTS FOR
Services COMPANION ANIMALS. FIRST USE: 20080105. FIRST USE IN COMMERCE: 20080105
Standard

Characters

Claimed

Mark Drawing

Code {4y STANDARD CHARACTER MARK

Trademark
Search Facility
Classification
Code

Serial Number 77334329

Filing Date November 20, 2007
Current Basis 1A

Original Filing 1B

LETS-2 JS Two letters or combinations of multiples of two letters
NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters,punctuation and
mathematical signs,zodiac signs,prescription marks

Basis

Published for ’

Opposition April 8, 2008

Registration

Number 3493763

Registration

Date August 26, 2008

http:/Atess2 uspto.gov/bin/showfield?f=doc&state=4010:3a42qp.5.2 3/13/2013
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Trademark Electronic Search System (TESS) Page 2 of 2

Owner (REGISTRANT) VX ANIMAL HEALTH, INC. CORPORATION DELAWARE 3815 South 48th Street
Terrace St. Joseph MISSOUR| 64503

Assignment

Recorded ASSIGNMENT RECORDED

Attorney of

Record Wendy K. Marsh

Type of Mark  TRADEMARK

Reagister PRINCIPAL

Live/Dead

Indicator HAE

st [enee Fom v [SEARGH 06 | —Tor T b e cumn |
e e e

|.HOME | SITE INDEX | SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield f=doc&state=4010:3a42qp.5.2 3/13/2013

124971.00100/12296832v.2
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EXHIBIT F

Page 1 of 2

United States Patent and Trademark Office

Home |Site Index|Search| FAQ |Glossary|Guides | Contacts | eBusiness |eBiz alerts |[News |Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Mar 12 05:02:50 EDT 2013

Newuser_| staucruren JFee Forw] srows: oer [SEARCH 06
-

.

Logout | Please logout when you are done to release system resources allocated for you.

Start | List At:

oR to record: Record 4 out of 4

{ Use the "Back" button of the Infernel Browser o

return to TESS)

PhyGox-@ &

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Trademark
Search Facility
Classification
Code

Serial Number
Filing Date
Current Basis
Original Filing
Basis
Published for
Opposition
Registration
Number

http: /Atess2 uspto.gov/bin/showfield?f=doc&state=4010:3a42qp.5.4

soft chews

PHYCOX-J5 SOFT CHEWS

IC 005. US 006 018 044 046 051 052. G & S: VETERINARY NUTRITIONAL SUPPLEMENTS FOR
COMPANION ANIMALS. FIRST USE: 20080105, FIRST USE IN COMMERCE: 20080105

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

26.01.21 - Circles that are totally or partially shaded.
26.17.01 - Bands, straight; Bars, straight; Lines, straight; Straight line{s), band(s) or bar(s)
26.17.05 - Bands, horizontal; Bars, horizontal; Horizontal line(s), band(s) or bar(s); Lines, horizontal

LETS-2 JS Two letters or combinations of multiples of two letters

LETTER-3-OR-MORE PHYCOX Combination of three or more letters as part of the mark
NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters,punctuation and
mathematical signs,zodiac signs,prescription marks

SHAPES-BAR-BANDS Designs with bar, bands or lines
SHAPES-COLORS-3-OR-MORE Design listing or lined for three or more colors
77334033

November 20, 2007

1A

1B
July 22, 2008

3511215

3/13/2013
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Trademark Electronic Search System (TESS) Page 2 of 2

Registration

Date October 7, 2008

Owner (REGISTRANT) WX ANIMAL HEALTH, INC. CORPORATION DELAWARE 3815 South 48th Street
Terrace St. Joseph MISSOURI 64503

Assignment

Recorded ASSIGNMENT RECORDED

Attorney of

Record Wendy K. Marsh

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE SOFT CHEWS APART FROM THE
MARK AS SHOWN

Description of The color(s) black, green and white is/are claimed as a feature of the mark. The mark consists of

Mark the wording "PHYCOX-JS SOFT CHEWS", a hyphen, a partially colored circle and three bands

under the letters "phyc". The color(s) black appears in the letters "phycox”, the hyphen and the
warding soft chews, the color white appears in the letters "JS" and the green appears in the circle
and the three lines.

Type of Mark  TRADEMARK

Register PRINCIPAL
Live/Dead
Indicator LIVE

o] P oo [ e o [t [oero

|-HOWE | SITE INDEX | SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showficld f=doc&state=4010:3a42qp.5.4 3/13/2013
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Trademark Electrome Search System (TESS)

Case 6:13-cv-00249-RBD-TBS Document 17-7 Filed 04/25/13 Page 1 of 2 PagelD 166

EXHIBIT G

Page 1 of 2

United States Patent and Trademark Office

Home |Site Index|Search| FAQ |Glossary|Guides | Contacts | eBusiness |eBiz alerts |[News |Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Mar 12 05:02:50 EDT 2013

nowsen. st me Fom] o o [SEARCH 06

.

Logout | Please logout when you are done to release system resources allocated for you.

Start | List At:

OR

Record 3 out of 4

Jump | to record:

{ Use the "Back" button of the Infernel Browser o

return to TESS)

PhyGox-

=——=soft chews

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code
Trademark
Search Facility
Classification
Code

Serial Number
Filing Date
Current Basis
Original Filing
Basis
Published for
Opposition
Registration
Number

Registration
Date

http:/ftess2 uspto.gov/binfshowfield?f=doc&state=4010:3a42qp.5.3

-

PHYCOX-JS SOFT CHEWS

1C 005. US 006 018 044 046 051 052. G & S: VETERINARY NUTRITIONAL SUPPLEMENTS FOR
COMPANION ANIMALS. FIRST USE: 20080105. FIRST USE IN COMMERCE: 20080105

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

26.01.21 - Circles that are totally or partially shaded.

26.17.05 - Bands, horizontal; Bars, horizontal; Horizontal line(s), band(s) or bar(s); Lines, horizontal

LETS-2 JS Two letters or combinations of multiples of two letters
NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters,punctuation and
mathematical signs,zodiac signs,prescription marks

SHAPES-BAR-BANDS Designs with bar, bands or lines

SHAPES-CIRCLE Circle figures or designs including semi-circles and incomplete circles

77334301
November 20, 2007
1A

1B
July 22, 2008
3511219

October 7, 2008

3/13/2013
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Trademark Electronic Search System (TESS) Page 2 of 2

Oowner (REGISTRANT) WX ANIMAL HEALTH, INC. CORPORATION DELAWARE 3915 South 48th Street
Terrace St. Joseph MISSOUR| 64503

Assignment

Recorded ASSIGNMENT RECORDED

Attorney of

Record Wendy K. Marsh

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE SOFT CHEWS APART FROM THE
MARK AS SHOWN

Description of Color is not claimed as a feature of the mark. The mark consists of the wording "PHYCOX-JS

Mark SOFT CHEWS", a hyphen, a partially colored circle and three bands under the letters "phyc".

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator LIVE

e oo oo [ e ] roc

|.HOME | SITE INDEX | SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showtield ?f=docé&state=4010:3a42qp.5.3 3/13/2013
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